
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
of

Carret and Company,

Pet l t lon

Inc . AFFIDAVIT OF MAILING

for Redeterminatlon of a Deficiency or RevLsion :
of a Determlnation or Refund of Corporation
FranchLse Tax under Articl-e(s) 9n of the Tax Law:
for the Fiscal Years Ended 9/30179 through
9 /30 /8r .  :

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax ConmLssion, that he/she Ls over 18 yearg
of age, and that on the l l th day of March, L987, he/she served the wlthln
not lce of Decision by cert i f led mai l  upon Carret and Company' Inc. the
petitioner ln the within proceeding, bY enclosing a true copy thereof ln a
securely sealed postpai-d wrapper addressed as fol lows:

Carret and Conpany, Inc.
200 Park Ave.
New York, NY 10017

and by depositing same enclosed in a postpaid properly addressed wrapper Ln a
post off ice under the excl-usive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the said addressee ls the petltloner
hereln and that the address set forth on sald hrrapper ls the laet known address
of the pet i t ioner.

Sworn t,o before me
lLth day of March,

thls
L987.

pursuant to Tax Law sectlon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

Carret and Company,

Pet i t lon

Inc . AFFIDAVIT OF MAILING

for Redeteruination of a Deficiency or Revlsion
of a Determination or Refund of Corporation
Franchlse Tax under Articl-e(s) 9A of the Tax
Law for the Fiseal Years Ended 9130179 through
9 / 3 0 / 8 1 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snalr belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Connission, that he/she is over 18 years
of age, and that on the l l th day of March, 1987, he served the wlthln not ice of
Decision by cert i f led nai l -  upon Jerome R. Rosenberg, the representatLve of the
petLt ioner ln the wlthln proceedlng, bY enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Jerome R. Rosenberg
50 Park Avenue
New York, NY 10016

and by deposlt ing
post off ice under
Serviee within the

That deponent
of the pet l t ioner
last known address

same encl-osed in a postpald properJ-y addressed wrapper ln a
the excluslve care and custody of the United States Postal

State of New York.

further says that the sald addressee ls the rePresentatlve
hereln and that the address set forth on said wrapPer is the

of the representat lve of the pet l t loner.

Sworn to
1 l th  day

before me this
of March, L987.

ter oat
pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  C R K  L 2 2 2 7

March 11, 1967

Carret and Companyr Inc.
200 Park Ave.
New York, NY 10017

Gentlemen:

Please take notl.ce of the Declslon of the State Tax Comnlsslon enclosed
herewlth.

You have now exhausted your right of review at the admlnlstratlve Level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceeding in court to revlew an
adverse declslon by the State Tax Conmlsslon nay be lnstituted only under
Article 7E of the Civll Practlce Law and Rules, and must be conmenced Ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of thts not ice.

InquLrles concernlng the computatlon of tax due or refund allowed Ln accordaace
wlth this decislon nay be addressed to:

NYS Dept. Taxatl.on and Finance
Audlt Evaluatlon Bureau
Assessment Review Unit
Bulldlng #9, State Canpus
Albany, New York L2227
Phone # (51E) 457-2066

Very truly yours'

STATE TAX CO}OIISSION

Taxlng Bureauts Representat ive

Peti t loner I  s Representat lve :
Jerome R. Rosenberg
50 Park Avenue
New York, NY 10016



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

CARRET & COMPA}IY, INC.

for Redeterulnation of a Deflciency or for
Refund of Corporation Franchlse Tax under
Artlcle 9-A of the Tax Law for the Flscal Years
Ended Septenber 30, 1979 through September 30,
1 9 8 1 .

DECISION

filed State of New York

ended September 30, L979

PetitLoner, Carret & Company, Inc., 200 Park Avenue, New York, New York

10017, -filed a petltLon for redeterminatlon of a deflclency or for refund of

corporatlon franchlse tax under Article 9-A of the Tax Law for the fLscal yeare

ended Septenber 30, 1979 through September 30, 1981 (Fl le No. 47868).

A hearlng was held before DanLel J. Ranal-I-i, Ilearlng OffLcer' at the

offl.ces of the State Tax Counission, Two tr'IorLd Trade Center, New York, New

York, on June 7, 1985 at 9:15 A.M. Pet i t loner appeared by Jerome R. Rosenberg'

Esq. The Audlt Dlvlslon appeared by John P. Dugan, Esq. (Lawrence A. Nerman,

Esq.  r  o f  counse l ) .

IeggE,
Whether conmodity futures contracts are ttsecuritleerr wlthln the meenlng

and intent of  sect ion 208.5 of the Tax Law and 20 NYCRR 3-4.2(c).

FINDINGS OF FACT

1.  Pet l t loner ,

corporation franchise

through Septenber 30,

Carret & Conpany, Inc., tlnely

tax reports for fiscal- years

1981 .

2. On August 3, 1983, the Audl.t Divlsion issued three notlces of deflciency

against petltloner for corporatlon franchlse tax due as fol-lows:
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Period Ended Tax- Interest

$8 ,  5  18 .00
$1 ,481 .00
$  92 .00

Total Due

$27,061 .00
$  5 ,436 .00
$ 452.00

3. Petitloner cl-aimed a business allocatlon percentage for each of the

years lnvol-ved. The wage and salary factor of petitlonerrs buslness allocatlon

formula lncluded conmisslons pald to a certain employee. The Audlt Dlvisloo

orlgLnally determined that said comrlesLons were to be excluded. In a stlpulatlon

entered i-nto between petLtioner and the Audit Dlvl.sion on June 7, 1985, the

Audit  Dlvls ion agreed that saLd commisel.ons ln the amounts of $45'809.00,

$ 1 8 6 , 4 1 4 . 0 0  a n d  $ 5 , 5 2 3 . 0 0  f o r  t h e  f l s c a l  y e a r s  e n d e d  S e p t e n b e r  3 0 r  L 9 7 9 , 1 9 8 0

and 1981, respectlvely, were lncludlble Ln the compensation base and were

al-locabl-e outslde New York State. Therefore, the deflclencles for flscal years

ended September 30, 1980 and 1981 are to be cancelled and so much of the

deflclency for the year ended Septenber 30, 1979 that lncludes the change ln

the busLness allocatlon percentage ls also to be cancelled ln the amount of

approxlmately $1 1244.00. Pet l . tLonerrs investment al locat ion percentage and l ts

busLness allocatlon percentage for flscal year ended Septenber 30, L979 ate

7.8468 percent and 88.60L7 percent,  respect lvely.

4. The sole rematning issue ls the treatment of net galne of $2141215.00

frou the cLosing of elght soybean contracts durlng the flscal year ln lgeue.

For Federal lncome tax purposes, the net galns were derived from Bhort-terim

capltal-  losses of $624,885.00 and long-term capital  galns of $839rI00.00.

5. Petitionerrs empLoyees are lnvestment coungelors and stock brokere and

dealers who are registered wlth the Natlonal Assoclatlon of Securltles Dealers

and the Securltles and Exchange Connnlsslon. Prtor to the year in Lesuer

petltl-oner had not engaged ln any commodtty transactlons. Durlng flscal year

e 130l7e
e 130180
e l30 l8r

$  18 ,  543 .  00
$  3 ,955 .00
$  360 .00
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ended Septenber 30, 1,979, petltloner entered lnto elght transactlons Lnvolvlng

the purchage and sale of soybean futures contracts on a recognizcd exchange.

Slnce petitloner dtd not ordlnarlly deal ln eonnodtty futures contracts' oooe

of lts brokers had any expertlse ln such traasacttons and an outelde connodlty

servlce was enployed to act as advlgor. Petltlooer reported the futuree

contreets as Lnvestnent capltal and the gaia derlved therefrom ae lnvestment

lncome.

6. On audtt, the Auillt Dtvl"ston illsalloned the lncluston of the futurgs

contractsr as lnveetnent capltal and daternl.oed that they coastltuted buslneeg

capttal because a future contract ts not an tnvestment ln a corporatton but

rather Ls an executory contract of sale whtch obllgatea the holder to purchase

or sell a speclflc connodl.ty at an agreed upon prlce aC a future date. Petlgloner

EaLntalos that conmodlty futures contracts are caplEal assets whlch are bought

and sold on recognlzed exchanges for lnvestment purposes and' ln the tnstent

cacler not ln the ordtnary courfie of buslnegg andr therefore, should be cooeLdered

securltl.es for purposes of the deftnltlon of lavastmenE capttal.

CONCLUSIONS OF LAW

A. That sectton 208.5 of the Tax Law provldes as follows:

rfThg term rtnvestment capttalt uEans tnvestments tn Btocks'
bonds and other eecurl.tlen, corporate and goveriltrental' aot held for
sale co customers ln the regular course of buslness, excluslve of
substdtary capttal aad scock tseued by the taxpayer, provlded'
however, that, ln the dlscretlon of the tax conmLggLon, there sha1l
be deducted from lnvestment capltal any llablLlttes payable by thelr
terms on denaud or wlthln one ye€rr from the date lacurted, other than
loans or advances outstandlng for oore than a year as of any date
during the year covEred by ehe rEport, which are attrtbutable Eo
l.nvestnent capltal ; ' r .

Sectton 208.6 of the Tax Law defl.nes 'rLnvestment income" as "Lncomer tncludtng

capltal gaLns ln excegs of capltal losses, fron lnvestnent capltal, to the
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extent lncludEd in conputLng entlre net incoue,.." wlth certain lLnltatlontt not

appLtcable heretn.

B. That 20 NYCRR 3-4.2 provldes, tn relevant part' ae follows:

"(a) The term iavestment capltal m€ans the total of the average
fatr narkEt vatue of the taxpayerrs lnvestuents 1n stocks, bonds aad
other securitles issued by any corporation (other than the texpay€r'
a subsldlary or a DISC) or by the Unlted Statesr so]t stater terrLtory
or possesston of the United States, the Dlstr lct of Colunbla, or any
forelgn country, or any pollttcal subdtvtston ot governmeotal tnstru-
nenuallty of any of the foregolng.

* * *

"(c) The rother securlt les' referred to ln subdtvlsion (a) of
this sectlon are llmlted to securl.ties issued by goverilreotal bodtes
and securtttee Lgsued by eorporatlons of a llke nature as stocke and
bonds, whlch are customarlly sold ln the open narket or on a recog-
nlzEd exchange, deelgned as a rneaos of Lnvestoent, aod Lesued for the
purpose of flnaocing corporate enterprlses and provLdlng a dlstrlbu-
tLon of rights ln, or obllgatlons of, guch enterprLses. Thus tother

securlttesr lnclude debentures, notes of a type connonly dsalt 1o
upon Eecurltles exchanges or markats or comnonly dealt in as a mediun
for lnvestmentr aod certlflcates of lndebtedness lthtch have many of
the essent{aL characterl"stlcs of bondsr and certlftcates of taterEet
and other tnstrumects evldEnclng proprtetary rtghts tn eorporate
enterprtses whtch have many of the essenttal charactErlstlcs of
stock. They do not lnclude corporate obllgatlons not conmonly kaown
as gecurLttes, such as real property bonds and mottgagesr chattel
bonds and nortgages, contracts of salE, purchase uoney obllgattoaer
short-tern notes acqulred tn the ordtnary course of trede or buatness
for servlces rendered or for salee of property whtch ls prtnarlly
held for saLe to customers, bll-ls of ladlng, btLls of exchange'
bankerst acceptances and othef coumerctal tnstrunents.rl

C. That, although the connodlty futures concracus Ln question were sold

ln the open narket or on a recognlzed exchange, they were not lssued for the

purpose of ftnanclng corporate enterprlses and provldlng a dletrlbutLon of

rtghts tn, or oblLgations of, sueh entarprlses. The contracts do not exhlblt

the essentl"al charactertsttcs of bonds or Ehe proprletary rlghts Ln corporata

eoterprises vrhLch are the esseotlal charaetertstlcs of gtock. They are mereLy

executory contraccs of sale whtch obltgate the holder to pnrchaee or eell a

speclftc connodtty at an agreed upon prlce at a futura date. They are not
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lecurftfee and thus not tncludtble wtthln the deflnltton of investuent capttal

as provlded Ln 20 NYCRR 3-4.2.

D. That commotllty futures contracts are not fiother securltlestt wlthlo the

rneanlng and lntent of sectlon 208.5 of the Tax Law as that phraae te lnterpreted

ln 20 NYCRR 3-4.2 or under the rule of statutory constructloo of ejusden geoertg.

Under the rule of ejusdeu generls, where general words foLlow worde of a

spectflc meaning, such generaL words are not to be conetrued to thelr wldest

extentr but are Eo be held as applylag only to persons or thlngs of thE seme

general klnd or clasg as those speciflcally nentloned. It Ls thereforE approprtate

to llnLt the meanlng of 'rocher securltles" to securities of the same geoeral

klnd or class as stocks or boads. Counocllty futures conEracts are not of the

satre gsneral ktnd or class as stocksr or bonds even though they are sold tn the

saue market ag stocks and boads.

E. That connodlty futures contracts are not "other securlttes'r wtthln the

purvtew of thE Appellate Dtvtston, Thlrd Department, declslon ln I' lacter of lvoq

Producter Inc. v.  State Tax Comutssion (90 AD2d 393).  Ia that c lrs€r bankersf

aceepteaces were found to be ttother securltleg" because, among other thlager

they are lssued for the purpose of flnanclng the enterprlse of the lssuer by

provtdlng a dtstrtbutton of the obllgattons of the tssuer. Gonnodl"ty futurea

contracts are not l"ssued for the purpose of ftnanctng any enterprlse and do oot

provlde for a rllsgrlbutton of the obllgattoas of any enterprlse. ThEreforer

coumodlty futures contracts do not constltute ttother securitlestt uoder the

rattonale of the Avon ProducEs declslon.

F. That the petLtlon of Garret & Coopany, Inc. ls granted to the ext€nt

lodicated ln Floding of Fact "3"; that the Audlt Dlvlelon ls dlrectEd to nodlfy

the Notlce of Deftctency tssued August 3, 1983 for flecal year ended Septeober 30,
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1979 accordingl-y and to cancel the notlces of deficlency lssued August

for fLscal years ended September 30, 1980 and Septenber 30, 1981; and

except as so granted, the pet l t lon is ln al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

MAR I 11987

3 ,1983

that,


